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Preamble

Integrating the Indian economy with the global economy 15 a
process that has already gained momentum. However, this process
will not be complete unless the Indian research and lechnology 15
integrated with global research and technology, We live in an era
of rapid change. Integration at a global level will also mean that in
order 1o remain globally competitive, we will have to pay urgent
atrention to enhancing our bevels of innovation and creativity sub-
stantially. We must be able to anticipate the change and 1o exploi
it, then only will we be able 1o lead the change. A major change in
the offing is dwe 1o India’s accession to World Trade Crganisation
(WTO). Generation of intelleciual property. its capture, documen-
tafion, protection, evaluation and its exploitation assumes a cruceal
imporiance in the new context, Indeed, thers will hawe to be a
sea-change i our ability to manage our intelleciual property be 0
patents, copyrghis, designs, e, The greatest challenge will be
posed by patents, We wigh to focus on this crucial issue here.

The paential of knowledge as a creator of wealth is guining
currency all around the world, but only knowledge that is protected
or protectable can have the potential of wealth creation. The inclu-
sion of IPR in the GATT agreement is an incdication of this realisa-
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tion. India, being a signatory to the GATT agreement, will have 1
pke urgent stEps in many reas included in the agreement. The
prportant areas which reqquire immediate attention an in resspect of
the legislation relating to the grant of lagal rights for the intellectual
property (patticularly those relating to grant of patents} and also
the introduction of & sul gencns Sysiem for the protection of rew
plamt varieties.

Key Lssues

The hasic criterion for the grant of a patent is that the innovation
st have elements of novelty, non-obviUsness and otility. A
fundamental issue periains 1o the guality of the research itself that
we e 1o do. How mich of the research that we do today mects
evien some of these basic criteria? Many of the Indian R&L insti-
utions and industnial firms have so far focussed on irnitative
research of reverse engineering. How do we change our mind se1s
gor il we move on to doing truly innovative research of doing
forward engineering? This is the first hig challenge.

Skills in filing, reading and exploiting patents will be most crucial
in the vears 1o come. Our ability 10 read or write patents is very
poor. In that sense, patent literacy in India is lacking to a great
extent, A patent literacy mission will have to be launched with 2
semse of UTgency.

Todian contribution o the pool off inernational pabents ioday is negli-
gible, This will have to e incnaased very cobstantially. The volume of
iechnical information i growing by lzaps and bounds. Chemcial
Absstracts alone publishes over 11, (N0) abstracts each week, over 15
million 1o dute, with disclosures of over 13 million compounds;
currently abowt 25% relate 1o patents, 6% of which anc Japanss:
spcciﬁl;aﬂuns.mmmmumﬁnfmﬁmiﬁcj-mﬂsdmunmﬁng
contributions from researchers all aver the workd, In addition 1o thess,
there afe over 32 million patents published worldwide growing ak the
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ratz of mare than half a million aew applications per year. Our
research and developmet effons have noet taken cognisance of this
vast amount of intellectsal wealth, Our R&ED planning must use
thiz wealh systematically and mtelligently.

Because of a comfortable protection in the pasi, we have not been
concemed about the possible competition thar we will be facing in
the: new world of compeditivve research. The difficulties that we will
face can be illustrated with an example. Exxon and Hoechst today
hold nearly 30% of over 400 global patents on metallocenes,
catalysts which will have tremesdous impact in future on polyolefin
polymers made =0 far by the conventional Zicgler-Natta catalysts.
Exxon even sues new companies entering this field for viclation of
their patents 1o pre empt any future competitions in this arca. The
polymer science group at National Chemical Laboratory (CSIR)
facesd an interesting difficulty. It had a novel innovation in matallo-
cenes but it is Anding it dafficult to break the fortress of 400 strong
patents! This 15 just an indecation of the demands that wall be placed
on our reseanch i the future, We really need 1o gear curselves up
fast 1o Face these challenges.

It follows readily that creating iop class professionals in patent
writing will be an urgent requirement. Today our knowledge aboet
writing and reading patents is very poor. Meither can we properly
protect our inventions nor can wie understand the implications of
the patents granted to our competitors. Thus we may have a good
invention, but we cannod effectively protect it by patents filed
ahroad as many of the patents written by owr professionals could
he easily ciecumvented. How do we create, within our system, a
cadre of wp class professionals, who will fight these batdes? These
are the buming guestions.

We must realise that patent attorneys are one of the highest paid
professionals in the West. As an example, organisations such as

the Certified Institme of Patents Agents in UK produce high

3



quality patent professionals. An aspirant desrrous of making pat-
enfing as his profession has 10 pass a high competitive examina-
tion, which consists of papers in science, engincering, drafting,
infringement and a host of related areas. We have no such systems
in Tndia. We will have to quickly move in establishing these
SYSIEMS.

Manpower planning for Intellectual Property Rights (TPR) profec-
tion will have to be handled on priority basis. A number of steps
will have to be taken. TPR must be made a compulsory subject
pnatter in the law courses in the Universities in Indai, Cur graduates
coming cut of enginesring and technology striams have no idea
about [PR., and yel it is these young people, who will have to
generate and exploit the imtellectual property. We will have 1o
introduce key elements of IPR in their courses. A number of patent
training institutes will have 1o be set up. China has set up 3000
patent training institutes whereas we have none in Inehian at the
mroment! We will have to move with a sense of urgency on this
LESLE,

Judicious management of patent information will require well-
structured functioning of information erealing centres, information
documenters and retrievers, information users, IFR specialists and
information techuology experts. The appropriate and selective use
of information aided by state-of-the-am tools of information tech-
nology is absolutely essential the management of this process.
However, patent information scientists will have to be trained 1o
make the best use of information technology and bocal and internia-
tional data bases effectively and peovide service to potential users
im all sectors of business.

Biotechnology : The Vexing Lesues

IPR issues in hiotechnology are very complex and special attetition
needs 1o be given to these, The patenting of micro-ofganisms riises
a number of complex issues. The TRIPS agreement excludes
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“plants and animals” from patentability, bat makes it obligatory to
provide pumtents for “micro-organisms” and “micro-biclogical”
processes. The ward “micro-organism’” is not defined in the TRIPS
agreement nor does the agreement specify any parameter concemn-
ing the scope of its profection. Wo intermational convention defines
the word “micro-organism™ or lays down critena regarding the
natwre amd the extent of its protection. The TRIPS agreement also
does not specily any guidelines regarding the scope of profection.

It st be realised that patents are given for “inventions™ and not
for “discoveries™. In the area of biotechnology, the complexity
arises from the fact that it is increasingly becoming difficull 1o
determine where “discovery" ends and “imvention” begins, becase
the starting point of any bintschoological invention is pre-existing
biological matter provided by nature, The doctnne of gramt of
patents for the inventions, where thers is o human intervention lave
come into vopee in the judicial dacisions of USA to distinguizsh
between a “product of nature” and a “product of man”. The issue
condnues to be clouded. It is important to provide a clear and
unanbiguous definition of the term “micro-organisms” so that
whit is patentablc and what 15 nod patentable can be clearly defined.
Greiter clarity in many such and other issues connected with
kictchnology is the need of the hour,

Thee is another special isue that needs anention. A standard practice
has fen 1o daposit the hiological materials {including micro-organ-
isms which are very difficult o describe and thencfore create difficul
ties 1 satisfying the Patent Law requirement of sofficiency of
discheure. A tresy known as Budapest Treaty on the International
depotion of micro-organism has been in force since 1980, Currently
abouli) states are members of this Treaty. To become a member of
this Teaty it i essential that the country should be a member of the
Pars “onvention. Under this Treaty cettain [nstlulions in various
countes have been recognized s the depository instisutions for the
bialogal materials inchading micro-organisms for meeting the Fatent
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Law requiremend. Setting up such depositories in India assumes
highes: priogity, bt for this India will have e do all that is
mandatory prior to this process with a sense of urgency.

Public Awareness Campaign

W mentioned about the lack of paent lilsracy, We need not only
“patent Ineracy™ but also “literacy about patents”. There is an
urgent need 1o educate the masses, since there are several miscon-
ceplions that are prevailing in India wday, Thers is 2 common
misunderstanding that the intellectual propery profection will
cover all the existing known materials. Thus one often hears abouwt
fears in India that Neem will be stolen, Tulsi will be stolen, stc.
This is ot correct, The proposed sui generds system will apply only
tothose “new” varieties developed by plant breeders that satisfy he
four criteria of novelty, disincmess, uniformity and stability. For
such prodection, after the extablishment of the sui generis systen,
appropriste applications will have 1o be made to the prescribul
authority. The legal rights on the said application would accroe only
after the acceptance of the applications by this authority, The firg
step is for India to establish appropriate authorities and the proc-
dures.

Cnce these crucial issees are clanfied, the way ahead 1o beneit
from India’s biodiversity becomes clear. India has rich namal
resources like medicinal plants, etc. India has also an establistd
Ayurvedic and herbal systems of medicine, It is possible under e
new patent regime to protect the active ingredients responsible or
the effectiveness of these systems if they were not hitherio knon.
If new compounds or extracts are isolated from different plats,
which hive important activities. then it will be possible to ofin
appropriate protection. Even if the composition of the extract imot
identified, it is possible to obtain protection, At a later stag if
specific ingredients of the extract are isolated, identified and car-
acterised and if they are new, then product protection for these sw
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compounds can also be secured. India will have to launch a system-
atic effort (o create wealth out of its biodiversity.

Looking Ahead : The Challenges before the Indian Industry?

Mew Challenges will be faced by our Indian industry, buat the
implications of product patemnts and related issues will be most
profeund for the Indian pharmaceutical industry. It will have to
operase in an entirely new business environment in the new regime,
I will have to make patent-worthy inventions and to exploit them
in the global markets, In the transition period, the Indian industry
will have 1o prepare new sirategies. We do strengly believe that the
Indian indusiry can once agiin rise to the occasion just as it did in
the 0% under the provisions of the Indian Patents Act 1970 For the
Indian pharmaceutical industry the following sirategies would ap-
pear to be imminent,

«  Cearing up to foster aggressive R&D with a decp commitment
fir druge discovery.

«  Setfing up a new agenda, where apart from parsuing, novel
synihetic routes 10 known inolecules, pursuing basic research
for patent-worthy inventions CompRsing new mclecules,

s Tapping the skills and resources of national laborsonies in &
true and meaningful partnership mesde to surge phead.

o Asanew strategy, pursuing development of new miolecules up
to the point of pre-clinical development and then strategic
alliances for co-development or licensing with national and
internaiional partners,

Most importantly, the Indian pharmaceutical industries will have
to decide as to where to cormpete and where 1o cooperie. When
cuitable, establishing strategic linkages with multinationals abroad
by way of R&D collaborations or joint ventures for co-development
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of new mealecules for exploiting export Gpportunitiss in the generics
market.

Industry will have to recognise the relevance of patent information
in identifying new business opportunities, creating business strate-
gies, planning of Research & Development programmes including
technology and business forecasting. Indeed a proper use of patent
information can help one 1o identify state-of-the-art technologies
and glohal expertise, do technology shopping and mvestment plan-
ning, aveld duplication, monitor competitors, and avoad possible
infringements. Patent documents can also help in planning of
technology transfer, siriking joint ventures, etc. None of this hap-
pens by and large in Indian industry today, This needs an urgent
attention and immediate change.

Mew national level inifialives

The rate of filing of the spplications for patents in India will
underge a phenomenal increase n years to come. The patent
disputes will also increase then. In order that such disputes arc
settled quickly, a Patent Tribunal will have to be constituted. The
proposed Tribunal may consisl of eminent scientists supponied by
adequate administrative and legal personnel and specialised advi-
sory boards, The nomines of the Controller General Patents, Design
and Trade Marks may be co-opted as a member.

It is essential 1o keep a close watch on the nature of the patent
applications being filed and accepted. In the event, any sasch appli-
cations are likely to affect the interest of the individuals, or indeed
that af the nation, 15 a whaole, then appropriate steps shoubd be taken
b fille an opposition 1o the grant of the patent. Since such opposition
has 1o be filed within the stipulated period, special care to watch
the notifications issued by the Controller of Patents in the weekly
Gazette of India should be taken by all concerned. Once this
opportunity is lost amd the Controller grants a patent, then the
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niedy to cancel the patent will be a long drawn alfair in the Court.
is will be time-consuming and expensive.

pumber of organisations are geting geared to mest the maw
allenges, Department of Science & Technology, Deparment of
otechnology, Depanment of Electronics, ete. have Laken inigi-
o5 10 5et up speckal cells for this purpose. CSIR with its chain of
national laboratories has the bigzest net-work of R&D preszntly,
10 can contribute to the creation of national wealth through its
5T endeavours, Tt has recently announced an 1F policy statermznt.
s instroctive (o reproduce this policy statement hege, since i ean
come a model for other R& DY organisations also.

1R Intellectual Property Policy Stalement

1 CSIR TP policy is aimed at maximising the benefits to CEIR
Jm its intellectual capital by stimolating higher levels of innova-
m through a judicious system of rewards, ensuring timely and
fective legal protection for its TP and levernging and forging
-ategic alliances for enhancing the value of its IE

s goals of CSIR IP policy can be briefly stated as follows:

i} stirmulate and encourage increased creativity and innovation
in CSIR o gain economic advantage

(i) develop skills amongst the seientists to undersiand, interpred
and analyze the iechno-lzgal and business information con-
tained in patents and other [P documents;

(1) use the information ecquined from analysis of [P documents
1o direct and maount strategic R&D programmes,

(iv} cstablish a globally acceptable system of recording and
doscumentation of experimental results and data:

i) evolve appropriate sysiems to caplure and pssess ihe intel-
lecial propery generted in the CRIR system;
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(¥} provide the highest level of professional techmo-legal serv-
ices for securing and protecting the 1P generaied,

{vii) manage the portfolio of [P as a business activity;

(wiii} manipulate the patent portfolic, defensively [ and aggres-
sively, to forge strategec alliances / international S&T cal-
laborations, 10 gain business advantage / and ward off
competition;

{ix} develop the Intellectual Property Management Division
(IFMD) of CSIR as a Centre of Excellence in TP matters:
and

(%} mobilize and influence national thinking on IP related s
and concems.

CSIR has thoughs of & strategy 1o implement the poelicy. The goals
of IP policy are to be achieved by:

(@} mururing a sirong innovation base in CSIR through a bal-
anced system of recognition and rewards ranging from ac
cording due weightage in promaotions w monetary and other
forms of rewards;

ib

—

imvesting liberally w enhance the skills and knowledgebase
of scientists, through structured in-house and cxternal pro-
fiessional training progrimmes some even abroad, on under-
standing, imerpreting and analysing the techne-legal and
buziness information contaned n [P documents, and in
drafting of IF documents;

—

() identifying and mounting applied research projects after
thorough analysis and assessmem of techno-legal and busi-
ness information in related TP documents and monitoring
global patent pesition for mid-term project appraisal for
which requisite pre-praject budget and funds would be allo-
cated;
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{d} establishing and enforcing a formal mechanism of recording

&

Ll

i

(£}

(h)

Y

and authentication of R&D cutputiresults taking into -
count the individual characteristics of each laboratory and
its activities, that would be accepted and respected by the
patenting authorilies the world over;

encouraging the publication of R&D results in scientific
papers after careful consideration of the consequences an 1P
rights. & quick and effective system at each laboratory would
be established to scrutinize the scientific papers and media
releases on achievements / developments proposed in terms
of the IP information contgined therein;

availing the services of high-class national and foreign con-
sultants and attormeys to advise on and to sscure TP rights
for CSIR;

moniering rational and international patents and other [P
through access to on-line databases, 0 ensure effective
profection and to ward off infringements and threats (o
CSIR's IP portfolio and vice-a-versa,

analysing and assessing techno-legal and business informa-
tion and macket intelligence to entify strategic alliances
and 1o exploit potential uncoversd niche areas of opportuni-
ties and offer on & merchant basis value added patent infor-
FrAlion SErVices;

srrengthening the IPMD of CSIR through infusion of quali-
fied and trained staff, empanelment of cutstanding consult-
ants and high-level advisory committes to enable 1t 1o
develop as a Centre of Excellence and a national resource
fior Intellectual Propery; and

mohilising public opinion and influencing government de-
cision/policy on diverse [P issues through analytical and
scientific studies taken up in-house or commissioned nation-
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ally and internationally and spearheading the movement
towards formulating a national IF policy,

CSIR has an ambitious agenda for the future, Tt is envisaged that in
2001 CSIR will be filing 2 least 1000 Indian pitients per year, i
aims at holding a portfolio of 500 foreign patants, which will enable
1t o strike stralegic alliances with some of the global technolagical
leaders in specific areas and generale at least 5% of its R D budget
from IF licensingfallnces. Its Imellectual Property Management
Division would be a national rescurce and an international Tefer-
ence centre on 1P matiers,

A Mational Patent Mission

As repeatedly emphasized, there is a sense of urgency with which
the nation will have to move. A 10-paint programme of new patent
mission is proposed below:

1. Reform and modernise the patent office and allied institu-
tions in & massive way, which will inchade the patent offices
as will as the officers.

1, Establish electronic data bases exchanging patent informa-
tion nationwide, The networks spanning transnational
boundarics should interconnect all the players in the game.

3. Join the Paris Convention, Palent Cooperations Treaty as
well as Budapest Treaty.

4. Establish a National Association of Inventors 1o promole
national imvention and innovative ability. This association
should affiliate with Tntemational Federation of Inventors
Association (IFLIA), which has, ns members, similar associa-
tions from 70 countries, half of them being the developing
countriss,
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